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Brun.on Coaalmication., Inc. (·Brunaon"), the permittee of

televi.ion .tation WGTW, Channel 41, Burlinqton, New Jersey,

hereby provide. the followinq cc.aents in response to the

Co_is.ion'. Second hport and -Or48r/lurther Notice of Proposed

Rule Making in this proceedinq, FCC 92-174, released May 8, 1992

("Further Katie."). 1

Brunson'. coaaents are directed .pecifically to the Co_is

sion's proPOs~;~nk eliqible advanced television ("ATV")

applicants in the event that there is insufficient spectrum to

acccmaodate all of the qroup. within the class of eliqible

applicants. Brunson .tronqly di.aqr••• with the proposal set

forth in the Further Botice that permittees which had not

1 Brunson previou.ly filed cc.aents in respons. to the Botice
of Proposed Rule Making, 6 FCC Red 7024 (1991) ("Notic."), in
the above-captioned docket. O-j-:
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ooapleted oon.t~ion of their .tation. a. of the date of the

1fotice ()fovellber ., 1991) would be ranked below licen•••• and

permitt••• that w.re alr.ady on the air as of the date of the

rol.a_ of the Iotico, in the .vent that there were insufficient

.pectrua to acco-.odate all eligible broadcaster.. Brunson

.ubmit. that there is no rational basis for ..kiDCJ a distinction

between licen_ and peraitt..s which have r.c.ived program

t ••t authority and those who had not initiated progra. test. as

of that date. The ca.ais.ion should treat all .uch licen.ees

and p8raitte•• on an .qual ba.i., and .hould not di.cri.inate

againat p8raitt... activ.ly engaged in cOlUltructinq their

.tationa, e.pecially in view of the fact that ..ny of the aore

recent. p8rait.t...., lilte Brunson, are .inority owned and cont.rol

led.

The ca.ai••ion decided in the rurtber Notice at paragraph

8 that. the followinq cIa.... of exi.tinq broadca.ters would be

.ligible for ATV channel.: (1) all full-service televi.ion

station licens... ; (2) p8raitt... authorized a. of the date of

the lotice; and (3) all parti•• with an application for con

struction perait pendinq .s of the date of the Notice. Brunson

c.rtainly agr... with the inclusion of peraitte•• in the eligi

bl. group. After deciding this i ••ue, how.ver, the Co_i••ion

BOught c~nt on bow it should award AN channel. aaonCJ thi.

group of -exi.ting broadca.t.r.- in the event there i. in.uf

ficient apectrull available in a ..rut to allow for all eligible

applicant. to receive an initial Arrv chann.l allocation. Monq

l
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the 9rou~ incluclecl within the cla.s of "existill9 broadcasters,"

priority would be accorded in the followillCJ order: (1) licansees

and peraittee. with con.tructed faci1itie. havillCJ proqraa te.t

authority (apParently issued a. of the date of the Botice): (2)

peraittee.; and (3) applicants.

The Co_ission att_ptad to justify distinCJUisbin9 between

peraittee. with proqraa test authority and those without proqra.

test authority on the basis that th. additional operational

.xperi.nc. of tho.. peraitt.e. with proqraa t_t authority sup

posedlyaake. th_ aore likely to provide better AN .ervice to

the public:

In afforclinq prioriti_ i. t;he .vent of inaufficient
spectrua, w. agree with tll.o.e co_entator. wbo would
rank eli9ibl. Partie. accordi.. to their de9r.. of
experience .. JlTSC broadoast.rs. Such a rule would
baraonia. with our fund-.tal reason for initially
restricting eli9ibility, to bring ATV to the public
in the aost expeditious ........i .•ruptiv. JIaJln8r. It
would do thi. by enabliD9 tlloae with relatively
9reater experience and experti.. in broadcasting to
deliver ATV s.rvice to the public first.

Further Notice at para. 8. Brunson sub.its, however, that the

Co_ission •s stated rationale bear. no rational relationship to

this discriainatory distinction between types of peraitte.s,

especially wh.re that distinction i. based on whether proqraa

test authority wa. i.sued prior to the date of last November's

Notice. Th. fixillCJ of HoveJlber 1991 a. the deadline for having

initiated proqraa t ••ts to be entitled to the highest ranking

is coapletely arbitrary for the purpose here proposed.

1
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In ~'s ca_, for exa.pl., ~'s )ft'SC t.l.vision

station will be initiating proc;rr.. t.sts within the next JlOnth.

Yet the .arli.st that ATV operations will be initiated on any

new ATV chann.ls will be at l.a.t thr•• or four years fro. now.

Four years fra. now, the -broadcast experi.nce- of Brunson's

station will be not appreciably diff.r.nt fra. the -broadca.t

experience- of a station that signed on the air eight JlOnths

aqo.

TIlua, the distinction usecl hare by the coaaission appears

to be an arbitrary ..ans of raducinq the nuaber of eligible

applicants in the top priority class rather than a rational

..ans of distinguishing between .ligibl. applicants. By con

trast, a aor. rational basis for distinguishing aaonq eligible

applicants on the b.sis of NTSC broadca.tinq .xperience would

be to include in the top priority group all tho.e with such

experience as of the ti.. that An applications are to be

accepted for filinq SOlIe y.ars hence. But the Botice's release

data is an arbitrary point in ti.. with no r.lationship to the

stated purpose of the cut off.

Mor.over, the purported r.liance on -gr.ater broadcast

experience- is not n.c....rily r.lated to whether proqraa te.t

authority bas been granted to a paraitt.. as of last BoveJlber.

Again, the facts of Brunson's own -broadcast experience- -- its

Pre.id.nt and controlling stockholder bas over 25 years of

broadcast experi.nce, includinq two decades as chief operational

executive of two different groups of broadcast licensees -- in
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aDd of ~elve. tl.OftIItrat.e that tJae cc.ai••ion i. arJtitrarily

relyift9 on the -broadca.t .xperience- of a non-huaan -.tation

rather than it. owner. or opera~or.. A peraitte. of a tele

vi.ion .tation with proqr.. t ..t authority but who.. owner.

personally have no significant broa4ca.t .xperience cannot

rationally be .aid to be lIOr. likely to provide ATV s.rvice than

a peraitt.. whose own.r. have a quart.r c:entury of broadca.t

aanag...nt .xperience and are activ.ly putting th.ir station on

the air in 1992. It is p.opl. who have expertise in broad

c:astiftC) , not .tatiOM.

Indeed, the arbitrary IIoveaber I, 1991, cut-off date for

th. top priority group ha. a di.criainatory .ff.ct againat

ainority owned and controlled broadca.t.r. such a. Brunson. Due

in part to th. COIIIIiuion·. ainority ownerahip enbanceaant

polici.a, a high.r percentage of thos. with outatanding peraits

are ainority-controlled, a. coapared to the perc.ntage of

ainority-controlled lic.n.... of .xi.ting .tations. Thus, the

weight of th. ca.ai.sion'. proposed arbitrary .arly cut-off

fall. 1IO.t heavily on ainority-controlled t.l.vision atation

peraitt.... As ..t forth abov., how.ver, there i. not even the

slight.at of rational baa.. for the Co.-iaaion to impleaant a

rule thi. discriainatory.

Por the above reasons, in thos. ca_ wh.r. there i. a

shortage of available .pectrua, the cOIUIi••ion .hould not plac.

peraitt... which initiated progr.. te.t. after the relea.e of

the IIotic. in a .econd-claa. citiz.nship .tatu. with re.pect to
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the awarding of IIDTV frequ.enci_. ..tiler, both peraittee. ancl

licen.... abould be placed on equal footing in qualifying for

the available BDTV authorization••

Raapectfully aub.itted,

..VII8O. 00JfXUIII~.'

By~;fld.~
Barry D. W
Richard H. Way

JONES, WALDO"
, Kc:DONO

Suite 900
2300 M street, M.W.
V••hington, D.C. 20037
(202) 296-5950

Dated: July 17, 1992


